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RECENT DECISIONS. 

Douglas M. Black, Bditor-in-Gharge. 

Banks and Banking — Deposit for Collection — Holder in Due 
Course. — The defendant drew a sight draft to the order of his bank 
and deposited it therein. The depository bank indorsed the draft 
generally and forwarded it to the plaintiff bank, which gave the 
depository bank credit for the amount of the draft. The credit was 
not drawn, against. By agreement between the banks, the plaintiff 
charged interest from the time it gave credit until it received the 
proceeds. Held, one judge dissenting, the plaintiff bank was a holder 
ir- due course. National Bank of Commerce v. Bossemeyer (Neb. 
1917) 162 N. W. 503. 

When negotiable paper is deposited in a bank and credited to 
the account of the depositor, the intention of the parties determines 
whether the bank becomes a debtor or a trustee for collection. See 
Greensburg Naif I. Bank v. Syer (1912) 113 Va. 53, 73 S. E. 438; 11 
Columbia Law Rev. 163. The intent to create a trust has been inferred 
from the reservation by the bank of the right to charge interest for 
the time needed for collection. See St. Louis, etc. By. v. Johnston 
(1890) 133 TJ. S. 566, 10 Sup. Ct. 390; contra, Walter v. Banlett Co. 
(1915) 89 Vt. 71, 93 Atl. 1054. Furthermore, when a bank has given 
the depositor credit for the proceeds of paper indorsed without re- 
striction and deposited with it, it becomes a holder for value, if, the 
relation of debtor and creditor having been found, it honors the 
checks of the depositor drawn against the deposit; Bank v. McNair 
(1894) 114 N. C. 335, 19 S. E. 361; First Natfl. Bank v. McNairy 
(1913) 122 Minn. 215, 142 N. "W. 139; or if subsequent withdrawals 
would have exhausted the credit but for later deposits, since the 
first debits are charged against the first credits; Bank v. McNair, 
supra; First Naif I. Bank v. McNairy, supra; Merchants Nat'l Bank 
v. Santa Maria Sugar Co. (1914) 162 App. Div. 248, 147 IT. T. 
Supp. 498; but cf. Citizens' State Bank v. Cowles (1905) 180 H. Y. 
346, 73 N. E. 33; or if it enters into an agreement with a third 
person to honor cheeks drawn against the deposit. Savings Bank v. 
Glaussen (1908) 137 Iowa 73, 114 28T. W. 547. But when the bank 
does nothing more than give credit, it parts with no value. Citizens' 
State Bank v. Cowles, supra; First Naifl. Bank v. Coal Co. (1896) 
110 Mich. 447, 68 U". W. 232; Contra, Ex parte Bichdale (1882) 19 
Ch. D. 409, which represents the English view on this point. Hence 
in the instant case, since the bank was merely a trustee, and since 
it was not a holder for value, the minority holding would seem 
preferable. 

Carriers— Discriminating Bate— Measure op Damages. — The de- 
fendant railway paid rebates to competitors of plaintiff on intrastate 
shipments. In an action based on this discrimination, held, the 
measure of damages was the difference between the actual freight 
charge to plaintiff and the charge at the rate extended to the most 
favored shipper. Hall v. Pennsylvania R. B. (Pa. 1917) 100 Atl. 
1035. 
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In cases where the shipper is overcharged, the measure of damages 
is the surplus paid over the amount due at the legal rate. Chicago 
B. & Q. B. B. v. Feintuch (C. 0. A. 1911) 191 Fed. 482. "Where, 
as in the principal case, a statute provides that a concession in rate3 
made to any one shipper, be extended to all shippers alike, the failure 
to give the same rebate to the plaintiff seems in effect an overcharge, 
and the plaintiff should recover the difference between what he paid 
and charges at the rate accorded the most favored shipper. Mitchell 
Goal & Coke Co. v. Pennsylvania B. B. (1913) 241 Pa. 536, 88 Atl. 
743; Union Pac. By. v. Goodridge (1893) 149 U. S. 680, 13 Sup. Ct. 
970. The same measure of damages has been allowed for discrim- 
ination where there was no rate fixed by law. Hays v. Pennsylvania 
Go. (0. 0. 1882) 12 Fed. 309; Louisville, etc. B. B. v. Wilson (1892) 
132 Ind. 517, 32 N. E. 311. But where, as under the Interstate 
Commerce Act, (8 TJ. S. Comp. Stat. 1916, §§ 8564, 8569) there is 
a rate fixed by law as reeasonable and departure therefrom is for- 
bidden, a shipper who pays the legal rate cannot contend, if other 
shippers pay less, that he was overcharged, since he paid the reason- 
able rate. See 14 Columbia Law Eev. 68. For such discrimination a 
shipper is not entitled to a return of the difference between the pub- 
lished rate and the unlawful rate given to other shippers, but to 
damages compensating him to the extent of his actual loss by reason 
of the discrimination. Pennsylvania B. B. v. International Goal Min- 
ing Co. (1912) 230 TJ. S. 184, 30 Sup. Ot. 893; Louisville, etc. B. B. 
v. Ohio Valley Tie Co. (1916) 242 TJ. S. 288; contra, Sullivan v. 
Minneapolis, etc. By. (1913) 121 Mnn. 488, 142 N. "W. 3. The dis- 
tinction between the two rules is entirely a result of the difference in 
statutes. 



Charitable Trust — Decedent's Estate — Statute. — New York De- 
cedent Estate Law § 17 provides that no person having a husband, 
wife, child, or parent may give by will more than one-half his estate 
in trust or otherwise to a benevolent association, corporation or 
society and any gift shall be valid only up to one-half. "Where a 
testator leaving a wife bequeathed the residue, more than one-half of 
his estate, to his executors in trust to pay the income to certain 
Baptist organizations of New Jersey, held, three judges dissenting, 
the gift was valid only as to one-half the estate. Becker v. Vreeland 
(1917) 220 N. T. 326, 115 K E. 989. 

It is settled that a gift to trustees in trust for a charitable organi- 
zation of more than one-half the estate is valid only for one-half the 
estate, Jones v. Kelly (1902) 170 N. T. 401, 63 N. E. 443, and a 
bequest to two or more corporations is for the purposes of the statute 
taken as one gift. Chamberlain v. Chamberlain (1871) 43 N. T. 
424. Since the statute is not a mortmain act, but simply intended 
to benefit individuals, the widow may waive its protection, Amherst 
College v. Bitch (1897) 151 N. T. 282, 45 N. E. 876, and since anyone 
who would benefit from the estate may question the bequest, Bcibb v. 
Washington & Jefferson College (1906) 185 N. Y. 485, 78 N. E. 359, 
it would seem that the right may be released or retained by any of this 
group. See Amherst College v. Bitch, supra. It appears that the 
statute operates against a gift to an individual on a secret trust for 
charity, see Amherst College v. Bitch, supra, but a gift to trustees of 



RECENT DECISIONS. 633 

a fund with •which to establish a charitable corporation in the future, 
has been held a gift to individuals and not within the statute, Allen v. 
Stevens (1899.) 161 N. T. 122, 55 2*. E. 568, although later the same 
fund was considered as if in the hands of a corporation already formed 
or in the Supreme Court and consequently exempt from taxation. 
Matter of Graves (1902) 171 N". Y. 40, 63 IT. E. 787. It might be 
possible to support the case of Allen v. Stevens, supra, on the ground 
that a bequest which violates only the policy of the statute will be 
carried out as nearly as possible, Sims v. Quintan (1864) 16 Ir. 
Rep. Oh. 191, though a gift, as in the principal case, contrary to the 
express words fails entirely. Kelly v. Welborn (1900) 110 6a. 540, 
35 S. E. 636. But the court does well to limit Allen v. Stevens, 
supra, to its facts. 

Conflict of Laws — Statute of Frauds — Guaranty. — The defendant, 
by a written promise made and delivered in Iowa, guaranteed to the 
plaintiff the payment of rent to become due from the lessee of realty 
in Iowa. The guaranty conformed to the laws of Iowa, but the con- 
sideration was not expressed in writing. A statute of Minnesota, 
where the suit was brought, provided that no action should be brought 
upon a guaranty unless the consideration were expressed in writing. 
Held, the action could be maintained. Halloran v. Jacob Schmidt 
Brewing Co. (Minn. 1917) 162 N. W. 1082. 

As a general rule, a contract valid where made and to be performed 
may be enforced in another state. Miller v. Wilson (1893) 146 HI. 
523, 34 N. E. 1111. "When a statute provides that a contract shall 
be void, unless certain requisite formalities are complied with, it is 
construed as relating to the inception of the contract rather than to 
its enforcement; and hence a recovery upon a foreign contract valid 
and enforceable where made will be allowed, although the contract 
may in some or all particulars fail to meet the requirements of the 
lex fori. Houghtaling v. Ball (1855) 20 Mo. 563; but cf. Emery v. 
Burbank (1895) 163 Mass. 326, 39 N. E. 1026. Where, however, a 
statute of Hie forum provides that no action shall be brought upon a 
contract unless it conforms to certain requirements, there is a conflict 
of authority. In some jurisdictions, such provisions are construed 
as governing procedure and barring actions upon valid foreign con- 
tracts. Leroux v. Brown (1852) 12 C. B. 801; Third Nat'l Bank v. Steel 
(1902) 129 Mich. 434, 88 M". W. 1050, while in others no distinction 
between the two types of statute is made. See Oochran v. Ward (1892) 
5 Ind. App. 89, 29 W. E. 795. "While a court may be justified in 
refusing to entertain an action upon a contract made in a country 
whose underlying principles of law are different from those of the 
eommon law, see Leroux v. Brown, supra, it is submitted that in view 
of the apparently unanimous adoption by the states of the principles 
manifested by the statute of frauds, it should not construe a statute 
similar to that in the principal case to bar a recovery upon a contract 
valid and enforceable under the lex loci contractus, cf. Wooden v. 
Western N. T. & P. B. B. (1891) 126 1ST. T. 10, 26, IT. E. 1050. 

Constitutional Law — Fingerprint Evidence — Self-Incrimination. — 
The defendant was convicted of disorderly conduct. Objection was 
raised to the taking ©f her fingerprints and their introduction in evi- 
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dence to prove former convictions so as to sustain a heavier sentence. 
Held, that the compulsory taking of fingerprints and their introduction 
as evidence did not deprive the accused of her constitutional privilege 
not to be a witness against herself. People v. Sallow (Gen. Sess. 1917) 
165 N. T. Supp. 915. 

The authorities are conflicting as to how far the accused may be 
compelled to place his body in evidence without violating the consti- 
tutional restrictions against forcing him to be a witness against him- 
self. There is no doubt that when he voluntarily submits to an exami- 
nation, he has waived any protection that the constitution might have 
given him. State V. Arthur (1905) 129 Iowa 235, 105 K". W. 422. 
And even where the examination is forced, it would seem both on 
principle, 3 Wigmore, Evidence §§ 2250, 2265, and authority, Magee 
v. State (1908) 92 Miss. 865, 46 So. 529; State v. Ah Ghuey (1879) 14 
Nev. 79, that his rights were not violated, though the practice of many 
states has been to limit this under varying circumstances. Where the 
examination has been attempted in open court, there is a basis for 
some courts' refusal to permit it against the will of the prisoner, since 
not only his bodily characteristics but his expressions during the 
examination are brought before the jury. Stokes v. State (1875) 64 
Term. 619; but see State v. Ah Ghuey, supra. Other jurisdictions will 
not permit the introduction of testimony secured through forced exam- 
inations even when out of court Day v. State (1879) 63 Ga. 667; 
State V. Height (1902) 117 Iowa 650, 91 N. W. 935. But cases sus- 
taining exceptions to evidence of the defendant's refusal to do an 
act, Cooper v. State (1889) 86 Ala. 610, 6 So. 110, are clearly distin- 
guishable, for there the accused's conduct and words and not his body 
are being brought in. The true rule, as indicated above, would seem 
to be that "the prohibition of compelling a man in a criminal court 
to be a witness against himself is a prohibition of the use of physical 
or moral compulsion to extort communications from him, not an exclu- 
sion of his body as evidence when it may be material." Holt v. United 
States (1910) 218 U. S. 245, 252, 31 Sup. Ct. 2. 



Constitutional Law — Legislative Authority to Call Constitutional 
Conventions. — An injunction was asked restraining the Secretary of 
State and his subordinates from holding an election for delegates to 
a constitutional convention, pursuant to an act of the General Assem- 
bly. Three years before, by defeating a referendum, the people had 
refused to authorize the Assembly to call such a convention. The Con- 
stitution is silent on the manner in which it may be changed other 
than by adding amendments. Held, the act of the Assembly was void, 
since it violated the provision of the Bill of Bights giving the people 
the indefeasible right to alter and reform their government. Bennett 
v. Jackson (Ind. 1917) 116 N. E. 921. 

There is a well-recognized distinction between fundamental legis- 
lation enacted by the people to form a constitution and ordinary legis- 
lation by the legislature acting under the constitution. Jameson, 
Constitutional Convention, § 85. That this power to make and amend 
constitutions is inherent in the people is scarcely doubted; see Holm- 
berg v. Jones (1901) 7 Idaho 752, 758, 65 Pac. 563; Cooley, Const. Lim. 
(7th ed.) 61; but the question then arises as to how much initiative 
the legislature can take without the definite assent of the people. 
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The right to frame any provision which is to be adopted as new organic 
law remains in the people, Ellingliam v. Dye (1912) 178 Ind. 336, 357, 
99 N. E. 1, except where they have granted that power to the legisla- 
ture, in which event the power must be exercised in strict conformity 
to the grant. Chicago v. Reeves (1906) 220 HI. 274, 288, 77 1ST. E. 237; 
Livermore v. Waite (1894) 102 Oal. 113, 117, 36 Pac. 424. But the 
principal ease goes further in deciding that the people must give their 
consent before constitutional convention can be called for the purpose 
of framing organic law. Since the act of the legislature in calling 
the convention without consulting the wish of the people does not 
interfere with their prerogative of drafting the actual measures to 
be adopted or of accepting the provisions that have been recommended, 
it is difficult to see how they have been deprived of their right to alter 
and reform their government Such an act of the legislature would 
seem to be included in the legislative grant in the old constitution, 
and similar enactments have been made in at least twelve instances 
in the history of the country, without being questioned. Dodd, The 
Revision and Amendment of State Constitutions, 47. 



Constitutional Law— Police Power— Regulation of Employment 
Agencies. — Where a state law prohibited employment agencies from 
charging fees to those for whom they sought positions, held, four 
judges dissenting, the law is unconstitutional as an unreasonable 
exercise of the police power. Adams v. Tanner (1917) 37 Sup. Ct. 662. 
The guaranty of the Fourteenth Amendment to the Federal Con- 
stitution against the deprivation of liberty includes the preservation 
of the right to do business. See Allgeyer v. Louisiana (1897) 165 U. S. 
578, 17 Sup. Ct. 427. But the states under their police power may 
pass laws for the public health, public safety and public morals. New 
York v. Van Be Oarr (1905) 199 U. S. 552, 26 Sup. Ct. 144; Holden v. 
Hardy (1898) 169 U. S. 366, 18 Sup. Ct. 383. Thus, laws intended 
to protect citizens against fraud, Kidd, Dater, & Price Go. v. Mussel- 
man Grocer Go. (1910) ,'217 TJ. S. 461, 30 Sup. Ct. 606; People v. Free- 
man (1909) 242 111. 373, 90 N. E. 366, or other misfortunes, Brazee v. 
Michigan (1916) 241 U. S. 340, 36 Sup. Ct. 561; are valid. Indeed, 
it may be said that the police power may be exercised wherever a pre- 
ponderant public opinion deems such exercise necessary for the public 
welfare. See Noble State Bank v. Haskell (1911) 219 U. S. 104, 31 
Sup. Ct. 186, subject only to the limitation that such legislation must 
be directly and not merely colorably aimed at the protection of the 
public health, safety, or morals. Mugler v. Kansas (1887) 123 TT. S. 
623, 8 Sup. Ct. 273; People v. Weiner (1915) 271 HI. 74, 110 N". E. 
870; 17 Columbia Law Rev. 558. Such regulation is upheld even 
where the calling affected is not of itself either immoral or illegal, if it 
may have evil tendencies. Bast v. Van Denman & Lewis Go. (1916) 
240 U. S. 342, 36 Sup. Ct. 370. What is proper exercise of the police 
power is governed by no set rule, but must be determined by the exi- 
gencies of each case. Tanner v. Little (1916) 240 U. S. 369, 36 Sup. 
Ct. 379. As the result of the application of these principles, the better 
view is that employment agencies are proper subjects for regulation. 
Brazee v. Michigan, supra; People ex rel. Armstrong v. Warden 
(1905) 183 IT. T. 223, 76 IS. E. 11; contra, Ex parte Dickey (1904) 144 
Oal. 234, 77 Pac. 924. Once the right of the state to regulate is 
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conceded, it has been held that where an admitted evil cannot be 
prevented except by prohibiting a calling, such prohibition -will be sus- 
tained. Otis v. Parker (1902) 187 TT. S. 606, 23 Sup. Ot. 168; Booth 
v. Illinois (1901) 184 U. S. 425, 22 Sup. Ct. 425. Hence, even assum- 
ing that the act in the principal case amounts to a prohibition of 
employment agencies, in view of the frauds and other evils shown in 
the dissenting opinion of Mr. Justice Brandeis, the statute in question 
was a valid exercise of the state's police power. 

Constitutional Law — Public Service Corporations — Test Rate. — 
A public service commission, in considering the proper price for gas 
supplied to a municipality, after a hearing, fixed a rate lower than the 
existing charge and retained jurisdiction pending the determination 
of the reasonableness of the rate. Held, the order for "test" rate was 
constitutional. State ex rel. Watts Eng. Oo. v. Public Service Com- 
mission (Mo. 1917) 191 S. W. 412. 

The regulation of rates to be charged by a public service cor- 
poration is a legislative function, Stone v. Farmers' Loan & Trust 
Oo. (1886) 116 U. S. 307, 6 Sup. Ct. 334; Munn v. Illinois (1876) 
94 TT. S. 113, and judicial interference is solely for the purpose of 
determining the reasonableness of the rates. Chicago, etc. By. v. 
Wellman (1892) 143 U. S. 339, 12 Sup. Ct. 400; State v. Adams Bxp. 
Co. (1909) 85 Neb. 25, 122 N". W. 691. To fix rates that do not 
allow reward or just compensation for the services rendered is to 
take property without due process of law. Smyth v. Ames (1898) 
169 U. S. 466, 18 Sup. Ct. 418. However, since the presumption is 
that the rates fixed by the legislature or a commission to which the 
rate-making power had been delegated are reasonable, Minneapolis, 
etc. B. B. v. Minnesota (1902) 186 IT. S. 257, 22 Sup. Ct. 900, the court 
ought not substitute its judgment for .that of the rate-making power 
where the evidence is not conclusive and there is a probability that 
such rates will prove compensatory. Starrs v. Pensacola, etc. B. B. 
(1892) 29 Pla. 617, 11 So. 226; Wilcox v. Consolidated Gas Co. of 
N. Y. (1909) 212 U. S. 19, 29 Sup. Ct. 192; City of Louisville v. 
Cumberland Tel. & Tel. Co. (1912) 225 U. S. 430, 32 Sup. Ct. 741. 
But, the fact that the rate is simply temporary and a test, does not 
warrant its being unfair, and it must appear that the charge is com- 
pensatory for the period during which it is in force. 17 Columbia 
Law Rev. 425; cf. Seaboard Air Line By. v. Bailroad Gomm. of Ala. 
(O. O. 1907) 155 Fed. 792. It would seem that the court is under a 
duly to consider all the evidence available in an attempt to determine 
the reasonableness of the rate before the trial is made. 

Constitutional Law — Treaty Making Power of the States. — Local 
boards of Worth Dakota and Canada entered into an agreement in 
regard to the construction and maintenance of a drain for the 
carrying away of surface waters of both countries. Held, the agree- 
ment was not unconstitutional under Article I, § 10 of the Constitution 
prohibiting a state from entering into any agreement or compact with 
another state or with a foreign power without the consent of Congress. 
McHenry County v. Brady (H. D. 1917) 163 N. "W. 540. 

The forerunner of this section of the Constitution is to be found 
in the sixth clause of the Articles of Confederation providing that 
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no treaty, confederation, or alliance should be made between the states 
themselves or by a state with a foreign nation without the consent of 
the nation. An agreement made under this provision was held not 
to be abrogated by the adoption "of the Constitution except in so far 
as the subjects it embraced were placed in the hands of Congress. See 
Wharton v. Wise (1894) 153 U. S. 155, 14 Sup. Ct. 783. This con- 
stitutional prohibition has been considered to be a limitation on the 
inherent power of a sovereign state for the sole purpose of preventing 
one state from aggrandizing 1 itself politically or commercially at the 
expense of other states or of the national government. See Virginia 
v. Tennessee (1893) 148 U. S. 503, 13 Sup. Ct. 728; Stearns v. Minne- 
sota (1900) 179 U. S. 223, 245, 21 Sup. Ct. 73. Thus it has been held 
that agreements for the construction of interstate Jbridges, Union 
Branch B. B. v. East Tennessee, etc. B. B. (1853) 14 Ga. 327, for the 
regulation of fishing and oyster rights, Wharton v. Wise, supra, and 
for minor rectifications of interstate boundaries, see Town of Sears- 
lurg v. Town of Woolford (1904) 76 Vt 370, 57 Atl. 961, have been 
held valid. Furthermore, concurrent legislation in regard to consoli- 
dating corporations is not considered an agreement between states. 
Mackay v. N. Y., N. E. & E. B. B. (1909) 82 Conn. 73, 84, 72 Atl. 583. 
Agreements- between the states if constitutional are binding on the 
parties to them, and are protected against subsequent state action 
tending to impair the rights secured by them. Green v. Biddle (1823) 
21 TJ. S. 1, 90; Where federal consent is given, such consent need 
not be of a formal nature. State v. Cunningham (1912) 102 Miss. 237, 
59 So. 76, but may be implied. See Virginia v. Tennessee, supra. Such 
consent, however, does not limit the power of Congress to make sub- 
sequent legislation affecting rights claimed under such agreements. 
Pennsylvania v. Wheeling etc. Bridge Go. (1855) 59 U. S. 421, 432. 
Although the instant case involves an agreement with a township of 
a foreign nation, the decision reached by the court would seem to 
be in accord with principle and authority. 



Corporations — Renewal op Charter — Majority Vote. — The charter 
of a private business corporation was granted for a term of twenty 
years with the privilege of renewal at the expiration of said term. 
Eeld, two judges dissenting, it may be renewed upon the application 
of the corporation, authorized by a majority vote of the stockholders. 
McKemie v. Bady-Baker Grocery Co. (Ga. 1917) 92 S. E. 282. 

Though some early cases seem to repudiate the distinction between 
a fundamental find a non-fundamental change or amendment to a 
corporate charter, see Dayton, etc. B. B. v. Eatch (Ohio 1855) 1 Dis- 
ney 84, yet the distinction is supported unanimously to-day, and it is 
settled law that, in the absence of a charter provision or of statutes 
existing . at the time of incorporation, no fundamental change or 
amendment can be made without the unanimous consent of the stock- 
holders. Cook. Corporations (6th ed.) § 500 ; see Zabriskie v. Eacken- 
sack & N. r.' JR. B. (1867) 18 N\ J. Eq. 178. What constitutes a 
fundamental change is a question of law. Perkins v. Coffin (1911) 84 
Conn. 275, 79 Alt. 1070; Witter v. M. O. & B. B. B. B. (1859) 20 Ark. 
*463. In general those amendments or changes which do not alter 
the main purpose of the corporation, though they reduce or enhance 
its powers or privileges, are non-fundamental. Perkins v. Coffin, supra; 
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see Sprague v. Illinois River B. R. (1857) 19 HI. 173. "Where statutes 
existing at the time of incorporation provide for renewals, dissenting 
stockholders cannot prevent renewals in accordance with the legis- 
lative permission, Smith v. Eastwood, etc. Go. (1899) 58 3ST. J. Eq. 
331, 43 Atl. 567; Cook, op. cit. § 493, and the same is also true in cases 
of consolidation. Norton v. Union Traction Go. (1915) 183 Ind. 666, 
110 N. E. 113. So also a majority of the stockholders may, in the 
exercise of sound discretion, dissolve a corporation over the objection 
of a minority. Chicago Hansom Gab Go. v. Terhes (1892) 141 HI. 
320, 30 N. E. 667. Stockholders are held to have impliedly assented 
to such changes if made by the will of the majority in corporate action. 
Bish v. Johnson (1863) 21 Ind. 299; see Colgate v. U. S. Leather Go. 
(1908) 75 N. J. Eq. 229, 72 Atl. 126. In the light of the foregoing, the 
decision in the instant case seems sound. 



Criminal Law — Publication — Right op Privacy. — The defendant, a 
private detective, without authority gained access to a private office, 
copied certain unsealed letters lying on the desk and brought the copies 
to his employers. He was then indicted under New York Penal Law 
§ 553, subd 3, which declares any person guilty of misdemeanor who 
without authority takes and publishes private papers belonging to 
another. Held, one judge dissenting, the defendant did not publish 
the letters within the meaning of the statute. People v. Burns (App. 
Div. 1st Dept. 1917) 166 N. T. Supp. 323. 

The meaning of the word "publish" is ambiguous and its meaning 
in the law depends upon the subject with which it is connected. See 
State v. Bass (1903) 97 Me. 484, 54 Atl. 1113. Thus, in the law of libel 
and slander, actionable publication is established by communicating the 
slanderous or libelous statement to a third party. Grambrill v. Schooley 
(1901) 93 Md 48, 48 Atl. 730; Odger, Libel and Slander, 150. As 
commonly used and accepted, however, the word "publish" means to 
make generally known. See McFarlane v. Hulton [1899] 1 Oh. 884. 
In subdivision 5 of section 553 of the Penal Law, declaring any person 
guilty of a misdemeanor who publishes the private papers found on 
a dead person unless such publication is authorized by the coroner 
for the purpose of discovering a crime or to identify the dead person, 
the word "publish" is clearly used in the general sense. Since this 
is so, and since all parts of a statute should be -construed together, 2 
Lewis' Sutherland, Statutory Construction (2nd ed.) § 368, there is jus- 
tification in the principal ease for construing the word in its general 
meaning. But there is still stronger ground for the majority opinion 
in the well-settled rule that penal statutes should be construed 
strictly; State v. Woodruff (1902) 68 IT. ,J. L. 89, 52 Atl. 294; 
Nebraska v. Bailey (1906) 76 Neb. 770, 107 N. W. 1094; so that if 
the meaning of the statute is reasonably doubtful, it should be con- 
strued in favor of the defendant. Dawson v. Shaw (1905) 28 Pa. 
Sup. Ct. 563; see United States v. Wiltberger, supra. Although there 
is some reason for saying that, since the probable purpose of the 
statute was the protection of the persons' rights of privacy, therefore 
the word "publish" in the principal case should be construed as in the 
law of libel, yet the intention of the legislature is not so easily ascer- 
tained when we consider that just as much injury to the right of 
privacy can be done by a mere reading of another's private papers 
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without publishing them in any sense of the term as by reading and 
publishing them to a third parly. But at all events, the decision of 
the court is sufficiently supported by the rule governing the construc- 
tion of penal statutes. 

Damages — Breach of Marriage Promise. — A woman twenty-nine sued 
a millionaire aged eighty-four for breach of marriage promise. It was 
found that there had been a very short period of engagement, that 
the plaintiff had incurred no expense in preparation for the marriage, 
no loss either of social position or opportunity for another marriage, 
and that she had felt no affection for the defendant. It was found, 
further, that the defendant had alleged slanderous matter in his answer. 
Held, a verdict for $200,000 compensatory damages and $25,000 puni- 
tive damages was excessive. O'Brien v. Manning (Sup. Ct. 1917) 57 
N. Y. L. J. 1549. 

Since an action for breach of promise to marry is a contract action 
with tort aspects, Sutherland, Damages (4th ed.) § 983, there are 
many elements in the measure of damages. The jury will consider 
every circumstance and consequence of the plaintiff's injury, including 
her humiliation, Parker v. Forehand (Ga. 1896) 28 S. E. 400, the length 
of the engagement, Grant v. WUley (1869) 101 Mass. 356, the depth 
of the plaintiff's affections, McElree v. Wolfersberger (1898) 59 Kan. 
105, 52 Pac. 69, and the motives of the defendant. Johnson v. Jenkins 
(1862) 24 N. Y. 252. The Court will interfere in the assessment of 
damages only when there is evidence of passion or corruption in the 
verdict. Glark v. Pendleton (1850) 20 Conn. 495; Hdhn v. Bettingen 
(1901) 84 Minn. 512, 88 N. W. 10. By the weight of authority, evidence 
of the defendant's ownership of specific property is admissible to 
prove the station in life to which the plaintiff would have succeeded, 
Clark v. Hodges (1893) 65 Vt. 273, 26 Atl. 726; Sutherland, op. cit. 
§ 988; contra, Ohellis v. Chapman (1891) 125 N. T. 214, 26 N. E. 308, 
and the mercenary motives of the plaintiff in this regard will not 
affect a recovery. Chellis v. Chapman, supra. The defendant may 
offer evidence of his wealth only in rebuttal. Wilbur v. Johnson 
(1875) 58 Mo. 600. But when damages are claimed for loss of dower 
rights the declaration must allege the ownership of specific property 
to which dower rights would attach. Smith v. Compton (1902) 67 
IT. J. L. 548, 52 Atl. 386. Moreover, punitive damages will generally 
be awarded when slanderous matter is alleged in the answer and is 
not proved, Maymond v. Saucer (1882) 84 Ind. 3; Southard v. Bexford 
(N. Y. 1826) 6 Cow. 254, but not if the defendant acts in good faith. 
Benslow v. Tan Horn (1864) 16 Iowa 476. In the instant case, the 
only elements of damages present were mortification and loss of 
benefits the plaintiff would have secured during marriage and it would 
seem that the reduction by the court was justified. 

Divorce — Judicial Separation — Extra-Territorial Effect. — In an 
action for absolute divorce instituted in Connecticut on the ground 
of desertion, the defendant pleaded a judicial separation procured in 
New York on the ground of cruelty, in which prior action the plaintiff, 
a resident of Connecticut, was served by publication. Held, the former 
decree was not entitled to recognition in Connecticut. Pettis v. 
Pettis (Conn. 1917) 101 Atl. 13. 
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Apart from statutory regulations, a divorce a mensa et thoro, or 
judicial separation, does not in any way dissolve the marriage relation 
but merely justifies the parties in. living apart. American Legion of 
Honor v. Smith (1889) 45 N. J. Eq. 466, 17 Atl. 770; Freeman v. 
Belfer (E. 0. 1917) 92 S. E. 486. Thus the husband retains his right 
of courtesy, Smoot and Nicolson v. LecaU (Ala. 1828) 1 Stew. 590, 
and the wife her right of dower. Taylor v. Taylor (1885) 93 K". 0. 
418. The wife could not thereafter at common law sue or be sued 
as a femme sole. Drum v. Drum (1903) 69 N". J. L. 557, 55 Atl. 86; 
see Barbery. Barber (1858) 62 IT. S. 582. 2Tor did the husband lose 
his legal right to reduce his wife's choses in action into possession, 
Dean v. Richmond (1827) 22 Mass. 461, although equity might in 
some cases restrain his exercise of that right. See Holmes v. Holmes 
(N. Y. 1848) 4 Barb. 295. The history of the law of divorce also 
justifies the view that a judicial separation does not affect the relation- 
ship of husband and wife, since the action was permitted at a time 
when the sacramental nature of marriage was universally recognized, 
and no action for absolute divorce existed. 1 Nelson, Divorce & 
Separation, § 9. The prevailing view is that the term, marital status, 
connotes merely the legal relationship of husband and wife and does 
not include the incidental personal and property rights and obligations 
arising out of that relationship. 16 Columbia Law Eev. 686. Thus 
it would seem that the court in the principal case was correct in 
holding that the proceedings in New York were not in rem, the res in 
such cases being the marital status, but purely in personam. Hence, 
the non-resident husband not having been served personally, the 
decree of the New York court was not entitled to recognition in 
Connecticut. Of. Freund v. Freund (1906) 71 IT. J. Eq. 524, 63 Atl. 
756, afPd. 72 IT. J. Eq. 943, 73 Atl. 1117; but see Thompson v. Thomp- 
son (1910) 35 App. D. O. 14. 

Executors and Administrators — Chattel Mortgages — Enjoining 
Foreclosure. — An administratrix of an insolvent estate filed a bill 
in equity to restrain the mortgagee of an unrefiled chattel mortgage 
from seizing and selling the chattels which the intestate had mortgaged, 
but of which he had by consent retained possession. Held, an injunc- 
tion would issue. Beebe v. Prime (1917) 99 Misc. 688, 199 N. Y. 
Supp. 36. 

Ordinarily if an administrator withholds a mortgaged chattel, he 
is guilty of a conversion, Mathew v. Mathew (1903) 138 Cal. 334, 71 
Pac. 344, and the mortgagee may maintain an action of replevin. 
Western Newspaper Union v. Thurmond (1910) 27 Okla. 261, 111 
Pac. 204. But it is the duty of the administrator to represent and 
guard the interests of the creditors of the estate, Ford v. First National 
Bank (1903) 201 111. 120, 66 IT. E. 316; Hangen v. Hachemeister (1889) 
114 IT. Y. 566, 21 N. E. 1046, and this applies with greater force 
where the estate is insolvent. Hemley v. Harmon (1903) 103 Mo. App. 
233, 77 S. "W. 136; Kilbourne v. Fay (1876) 29 Oh. St. 264. Where 
property fraudulently transferred by the deceased is needed to pay 
off debts, the administrator can in most jurisdictions have the 
conveyance set asidi. Mallow v. Walker (1901) 115 Iowa 238, 88 
N. W. 452; see Doney v. Clark (1896) 55 Oh. St. 294; contra, Estes 
y. Howland (1885) 15 E. I. 127, 23 Atl. 624. Ordinarily the admin- 
istrator is bound by the intestate's mortgage though unrecorded. 
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Griffin v. Wertz (1887) 2 HI. App. 487. But, since in most jurisdic- 
tions by statute the unrecorded mortgage is void against creditors, Jones, 
Chattel Mortgages (5th ed.) § 191 et seq., and since the attempt to 
enforce it against an insolvent estate is a proceeding substantially 
against creditors, Buehler v. Gloninger (Pa. 1834) 2 Watts 226, the 
administrator should be allowed to avoid the* unrecorded chattel mort- 
gage when the estate is insolvent. Hemley v. Harmon, supra; First 
National Bank v. Ludvigen (1898) 8 Wyo. 230, 56 Pac. 994. It 
would seem, therefore, that the court in the principal case was right 
in allowing the plaintiff to maintain her bill, especially, since by 
statute, the allowance of a claim by an administrator establishes it. 
ST. T. Code Civ. Proc. § 2680; but cf. Jones, op. cit. § 240. 

Injunction — Trade Secrets — Forbidding Their Disclosure in Evi- 
dence. — A bill was brought to prevent the defendant from disclosing 
trade secrets learned while in the plaintiffs employ. The defendant 
claimed that many of the alleged secrets were known to the trade 
and proposed to disclose them to experts to prove his contention. On 
petition by the plaintiff, held, that the defendant would be enjoined 
from disclosing any of such alleged processes to experts or witnesses 
produced during the taking of proofs, though the trial judge might, 
at his discretion, determine when and under what circumstances such 
disclosures might be made. Du Pont De Nemours Powder Qo. v. Mas- 
land (U. S. 1917) 37 Sup. Ct. 575. 

It is well established that a disclosure of a trade secret in violation 
of contract or breach of confidence will be enjoined. Peabody v. Norfolk 
(1868) 98 Mass. 452; Morison v. Moat (1852) 21 L. J. Ch. [n. s.] 248. 
In the trial of such a case the courts will not compel a disclosure 
of the secret except where it is indispensable for ascertaining the truth, 
Badische Anilin und Soda Fdbrik v. Levinstein (1883) L. E. 24 Ch. 
D. 156, 169; S. Jarvis Adams Go. v. Enapp (C. C. A. 1903) 121 Fed. 
34, and when disclosure to the court is necessary, the usual course 
is to take the evidence of the secret in camera, excluding everyone 
except the parties and counsel. Taylor Iron & Steel Co. v. Nichols 
(1908) 73 N. J. Eq. 684, 69 Atl. 186; Badische Anilin und Soda Fabrik 
v. Levinstein, supra. It has been held that an injunction would issue 
to exclude evidence damaging to the plaintiff if it was secured by fraud, 
Oallender v. Oallender (1877) 53 How. Pr. 364, or mistake. Wells v. 
Bridgeport Hydraulic Qo. (1862) 30 Conn. 316. It would seem, there- 
fore, that in the principal case an injunction would issue, since the 
disclosure would defeat the very purpose for which the plaintiffs action 
is brought. 

Injunction — Unfair Competition — Protection op Pseudonym. — The 
plaintiff had adopted the pseudonym of "Girard" under which he 
wrote a column for the defendant company and by which he had come 
to be known to the public. After his relations with the company had 
ceased, the defendant continued to publish the column over the name 
"Girard". Held, an injunction would lie to restrain the defendant from 
using the plaintiffs pseudonym in such a way as to indicate that he 
was the author of the column. Collins v. Public ledger Co. (Pa. 1917) 
74 Legal Intelligencer 550. 

It is well established that courts will protect trade-names and repu- 
tations, although neither registered nor properly selected as trade- 
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marks, on the basis of property entirely aside from the law of trade- 
marks. Sartor v. Schaden (1904) 125 Iowa 696, 101 N. W. 511; Estes 
v. Worthington (O. C. 1887) 31 Fed. 154. And although a person 
has the right honestly to use his name in connection with his business, 
though in competition with another of the same name, he will not be 
allowed to eo use it as to deceive the public into thinking they are 
buying the goods of another. Waterman Co. v. Modern Pen Co. (1914) 
235 U. S. 88, 35 Sup. Ct. 91; Ball v. Best (C. 0. 1905) 135 Fed. 434. 
Since a man has the right to assume any name he pleases, England v. 
N. T. Pub. Co. (N. Y. 1878) 8 Daly 375; see Loser v. Savings Bank 
(1910) 149 Iowa 672, 677, 128 N. "W. 1101, it would seem from analogy 
that when he has chosen a name he will be protected in it to the 
same extent that he would if it were his family name. So under facts 
similar to those in the principal case, it has been held that the plaintiff 
would be protected in her use of a nom de plume. Landa v. Greenberg 
(1908) 24 T. L. R 441. Though the right of a person to the exclusive 
use of a pseudonym which he has acquired and for which he has built 
a reputation has never been squarely raised in this country, it would 
seem that the courts have never doubted that the use of such a name 
would be protected as property. See Clemens v. Belford, Clark & Co. 
(C. O. 1883) 14 Fed. 728, 731; Munro v. Tousey (1891) 129 N. T. 38, 
41, 29 IT. E. 9. 

Insurance — Mortgagee Clause. — Where a fire insurance policy included 
the standard mortgagee clause, making the policy payable to the mort- 
gagee as its interest might appear, "provided that" if the mortgagor 
failed to pay the premiums, the mortgagee should pay them, held, the 
proviso was a condition, not a covenant. Home Insurance Co. v. Union 
Trust Co. (R. 1. 1917) 100 Atl. 1010. 

The word "provided" does not necessarily introduce either a con- 
dition or a covenant, but its meaning is to be determined by an exami- 
nation of the entire instrument in which it appears. Stanley v. Colt 
(1867) 72 U. S. 119; Bloodgood v. Lewis (1913) 209 N. T. 95, 102 N. E. 
610. Accordingly, the effect of the proviso in the principal case 
would seem to depend on the nature of the entire mortgagee clause. 
The mortgagee clause, being a separate contract of insurance, inde- 
pendent of the agreement to insure the mortgagor, Hastings v. West- 
chester Fire Ins. Co. (1878) 73 N. T. 141, is not invalidated by the 
defaults of the mortgagor, Breeyear v. Insurance Co. (1902) 71 N. H. 
445, 52 Atl. 860, and stands though the mortgagor's policy be void 
db initio. Beed v. Firemen's Ins. Co. (1911) 81 1ST. J. L. 523, 80 Atl. 
462; see 10 Columbia Law Rev. 153. Courts which hold the proviso 
under discussion to be the consideration for this clause, naturally 
construe it as a covenant rather than a condition. St. Paul Ins. Co. 
v Upton (1891) 2 N". D. 229, 50 N. W. 702; Boston Safe Deposit & 
Trust Co. v. Thomas (1898) 59 .Kan. 470, 53 Pac. 472. But other courts 
find the consideration for the mortgagee clause elsewhere; some sug- 
gest that it is furnished by the mortgagor who, in obtaining the policy, 
acts not only for himself, but also as agent for the mortgagee, see 
Union Institute for Savings v. Phoenix Ins. Co. (1907) 196 Mass. 230, 
81 N. E. 994; others hold that the consideration is found in the pro- 
vision to subrogate the insurer, in a proper case, to the rights of the 
mortgagee. Hastings v. Westchester Fire Ins. Co., supra; Hartford 
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Fire Ins. Co. v. Olcott (1881) 97 HI. 439. "Where, as in this latter 
class of cases, the mortgagee clause is considered to have other consid- 
eration than the proviso, there is no need to construe the proviso in 
question as a covenant; accordingly, such a jurisdiction has pronounced 
it a condition. Coykendall v. Blachmer (1914) 161 App. Div. 11, 146 
N. T. Supp. 631. This result finds support in the fact that similar 
provisions in the mortgagee clause have been treated as conditions, 
not as promises; for example, the duty of the mortgagee to inform 
the insurer of increased hazards, Cole v. Germania Ins. Go. (1885) 99 
N. T. 36, 1 N. E. 38, and the obligation of the mortgagee to report 
change of ownership. Ormsby v. Phenix Ins. Co. (1894) 5 S. D. 72, 
58 N. W. 301; Continental Ins. Co. v. Anderson (1899) 107 Ga. 541, 
33 S. E. 887. Moreover, the decision in the principal case is in accord 
with the rule that where the policy is ambiguous, a construction 
favoring the assured is adopted, Liverpool & London & Globe Ins. Co. 
v. Kearney (1901) 180 U. S. 132, 21 Sup. Ct. 326; for the mortgagee 
is thus given the option either to pay the premiums, and so continue 
the policy, or to incur a forfeiture. And since such a construction 
of the proviso also protects the insurer by permitting a forfeiture of 
the policy in case of non-payment by the mortgagee, the decision in 
the principal case seems correct. 

Insurance — Automobile Policy — Theft. — The plaintiff insured his 
car with the defendant company against loss "by theft, robbery or 
pilferage by any person or persons other than those in his employment, 
service or household". Thereafter, pursuant to a conspiracy, he was 
induced to place it in the possession of a corporation for the purpose 
of sale. The corporation converted the car. In an action on the policy 
it was held that the acts constituted larceny by trick which was not a 
loss insured against. Delafield v. London' £ Lancashire Fire Ins. Go. 
Ltd. (N. Y. 1917) 177 App. Div. 477. 

An insurance policy should be construed in its ordinary and popular 
sense unless the context requires a different construction. Hartford 
Fire Ins. Co. v. Wimbish (1913) 12 Ga. App. 712, 78 S. E. 265. Theft 
is a popular name for larceny, Hartford Fire Ins. Co. v. Wimbish, supra, 
and there is nothing in the context which would require a different 
meaning. Besides, the word being ambiguous, it should be interpreted 
in a manner most favorable to the insured. Richards, Insurance 
(3rd ed.) § 90. "When, by means of trick, a person is induced to part 
with a res for a special purpose, one receiving the same with felonious 
intent is guilty of larceny. Smith v. People (1873) 53 N. Y. 11; 
Bishop, New Criminal Law (8th ed.) § 583. Larceny, under § 1290 
of the New Tork Penal Code, includes larceny by trick. The question 
of larceny, in the principal case, cannot be disposed of as has been 
done in some cases by holding that title passed by means of a "sale 
or return" agreement under § 100. New York Personal Property Law, 
Laws of 1911, c. 571, Siegel v. Union Assurance Society (1915) 90 
Misc., 550, 153 N. Y. Supp. 662; contra, Fox v. Proctor (1914) 160 App. 
Div. 712, 145 N. Y. Supp. 709; see Williston, Sales § 270, for by the 
terms of the contract between the plaintifF and the corporation, the 
former retained title. Such being the fact, and granting that theft 
includes a larceny such as was committed in the instant case, quaere, 
\\as the defendant absolved from liability because of the limitation 



644 COLUMBIA LAW REVIEW. 

as to persons in the owner's employment? Since a general word is 
restricted by the particular words in the same sentence, see Bock v. 
Perkins (1890) 139 U. S. 628, 634, 11 Sup. Ct. 677, the term, employ- 
ment, in the instant case is restricted by the words service or house- 
hold. Hence it seems obvious that the description "persons in the 
employment, service or household of the owner" was not intended to 
include an agent with authority to sell. The decision, therefore, would 
seem unsound. 



Negotiable Instruments — Certainty of Amount — Provision for 
Taxes. — A note otherwise negotiable, contained a promise to pay taxes 
assessed on the note or its mortgage security. Held, the note was not 
negotiable. Coolidge & McGlaine v. Sattmarsh (Wash. 1917) 165 
Pac. 508. 

The general rule that a negotiable instrument must be for the pay- 
ment of money only, Follett v. Moore (1849) 4 Exch. *410; N. I. L. 
§ 1, subd. 2 [N. T. § 20, subd. 2], and that the amount to be paid at 
maturity must be certain on the face of the instrument without ref- 
erence to extrinsic evidence, Norton, Bills & Notes (4th ed.) 75, is sub- 
ject to many exceptions. 1 Daniels, Neg. Inst, § 53, p. 71; N. I. L. 
§ 2 [N. T. § 21]. Since the law of negotiable instruments is founded 
on commercial usage and the certainty required in such instruments 
is commercial rather than mathematical certainty, Hastings v. Thomp- 
son (1893) 54 Minn. 184, 55 N. W. 968; 1 Daniels, op. cit. § 54, it has 
therefore been established by the better authorities that a bill or note for 
the payment of a definite amount "with exchange" is nevertheless 
negotiable, notwithstanding the necessary fluctuation of the rate of 
exchange. Haslach v. Wolf (1902) 66 Neb. 600, 92 N. W. 572; Smith 
v. Kendall (1861) 9 Mich. 241; N. I. L. § 2, subd. 4 [N. T. § 21, subd. 
4]. Even though agreements executed at the same time be construed 
together, Garnett v. Meyers (1902) 65 Neb. 280, 94 N. W. 803, it is now 
well settled that a mortgage containing covenants for the payment of 
taxes or insurance on the mortgage property executed at the same time 
and in connection with the note for which it is security, does not defeat 
its commercial character. Thorpe v. Mindeman (1904) 123 Wis. 149, 101 
N. W. 417; Barker v. Sartori (1911) 66 Wash. 216, 119 Pac. 611; 
contra, Brooke v. Struthers (1896) 110 Mich. 562, 68 N. W. 272. 
Where the mortgage agreements or other incidental covenants are con- 
tained in the instrument itself, the authorities are in greater conflict. 
Since these agreements facilitate collection and instruments contain- 
ing them are of general commercial use, some courts have held them 
valid negotiable notes. Farmer v. First Nat'l. Bank of Malburn (1909) 
89 Ark 132, 115 S. W. 114; Arnold v. Bock Biver etc. B. B. (N. T. 
1856) 5 Duer 207; contra, Walker v. Thompson (1896) 108 Mich. 686, 
66 N. W. 584. But the courts have held that a promise to pay taxes 
on the instrument in addition to the amount on its face deprives it of 
its status as commercial paper. Farquhar v. Fidelity Ins. Go. (1878) 
8 Fed. Gas. 4676; Smith v. Meyers (1904) 207 HI. 126, 69 N. E. 858; 
Bright v. Offield (1914) 81 Wash 442, 143 Pac 159, even when such 
promise is included in a contemporaneous mortgage which contains other 
covenants relating to the security. Allen v. Dunn (1904) 71 Neb. 831, 99 
N. W. 680; see Garnett v. Meyer, supra; contra, Des Moines Savings 
Bank v. Arthur (1913) 163 Iowa 205, 143 N. W. 556; Page v. Ford 
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(1913) 65 Ore. 450, 131 Pac. 1013. The principal case, therefore, is in 
line with the weight of authority on this point, which, however, seems 
inconsistent with the reasoning in the cases that uphold notes executed 
with contemporaneous mortgages or payable "with exchange". See 
Norton, op. tit., Ill, 113. 

Powers — Rule Against Perpetuities — Limitation op Life Estate to 
an Unborn Person. — A testator left realty and personalty to his wife 
for life, with power of appointment by will among his children and 
grandchildren. She appointed a life interest to his grandson, a 
person born after the testator's death. Held, the appointment was 
void. Carlisle v. Rich (Sup. Ot. 1917) 165 N. T. Supp. 601. 

Since the appointee under a power takes from the original donor 
and not from the donee, Bartlett v. Sears (1908) 81 Conn. 34, 42, 70 
Atl. 33, the operation of the rule against perpetuities is the same, 
whether a limitation is made directly by will or through the exercise 
of a special power given by will, Gray, Rule Against Perpetuities (3rd 
ed.) § 515, and the period during which the power of alienation may 
be suspended through the exercise of a special power is computed from 
the time of the creation of the power. Gambrill v. Gambrill (1914) 
122 Md. 563, 89 Atl. 1094; Gray, op. tit. § 514. The common law rule 
against perpetuities is not necessarily violated by the gift to an unborn 
person of an interest for life, either in personalty, Stout v. Stout (1888) 
44 N. J. Eq. 479, 15 Atl. 843, or in realty. Goffe v. Goffe (1915) 37 
R. I. 542, 94 Atl. 2; Gray, op. tit. § 232; but cf. Overly v. Scarborough, 
(1916) 145 Ga. 875, 90 S. E. 67. Thus a limitation to an unborn 
grandson of a testator is valid, since the person to take will be ascer- 
tained at the expiration of a life necessarily in being at the time when 
the will takes effect, Goffe v. Goffe, supra, and the rule is the same if 
the limitation is made through the exercise of a power. Bartlett v. 
Sears, supra; Gray, op. tit. § 531. In New York, however, not only 
can no estate be limited by an instrument in exercise of a power, 
unless it would have been valid, if limited at the time of the creation 
of the power, N. T. Real Prop. Law § 179, but successive life estates 
cannot be limited except to persons in being at the creation thereof. 
N. T. Real Prop. Law § 43. The same rules apply to personalty. 
N. T. Personal Prop. Law § 11. In the principal case, the limitation 
to the grandson, if created at the time of the testator's death, would 
have been void under the statute, because it would have created a 
life estate in favor of a person not in being and to take effect in pos- 
session on the termination of another life estate, cf. Genet v. Hunt 
(1889) 113 N. T. 158, 21 N. E. 91. The decision in the case, there- 
fore, although opposed to the rule generally prevailing at common law, 
seems correct under the statute. 

Voluntary Associations — Authority to Bind Members. — An em- 
ployers' association entered into a protocol on behalf of its members 
with a labor union. This agreement, setting a standard wage, was sub- 
sequently broken by the defendant against whom a finding was made 
by a board of arbitrators. The association paid to the union the amount 
of the reduction in wages made by the defendant even though there 
•was no express provision in either the by-laws or the protocol requiring 
such payment. Held, the association may recover from the member 
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the amount paid out. Goldman v. Senner & Kaplan Go. (Mun. Ct. 
1917) 165 IT. Y. Supp. 394. 

The constitution and by-laws of an unincorporated association of 
employers organized, not for profit, but for the purpose of bettering 
trade conditions, constitute a contract between the members and the 
association, governing both the relation of members inter se and their 
relation to the association. Kalbitzer v. Goodhue (1903) 52 W. Ta. 
435, 44 S. E. 264. Such associations are not partnerships, Burt v. 
Lathrop (1883) 52 Mich. 106, 17 N. W. 716, and the authority to bind 
any members thereof is very limited. See Lindley, Partnership (8th 
ed.) 13-14. The agency to incur debts cannot, therefore, be inferred 
from participation in such associations unless there is an actual assent 
or ratification. Meriwether v. Atkins (1909) 137 Mo. App. 32, 119 
S. W. 36; Burt v. Lathrop, supra; but see McGabe v. Goodfellow 
(1892) 133 N. Y. 89, 30 N". E. 728. Assuming, in the principal case, 
that the members were bound by the protocol and, therefore, by the 
award of the arbitrators, there would seem to be no recovery on quasi- 
contractual grounds for such voluntary payment by the association 
against the previous dissent of the defendant, cf. Whitley v. Murray 
(1859) 34 Ala. 155, nor on any theory of subrogation, cf. Wise v. 
Perpetual Trustee Go. [1903] A. 0. 139. For, on principles of agency, 
the contract of membership would not justify the performance by the 
association of any agreement made by it on behalf of a member, 
although the making of such agreement was within the scope of its 
authority and purpose, cf. Osborne v. McOoy (1890) 107 N. O. 726, 
12 S. E. 383. However, if the association had authority to obligate 
itself to perform such agreement on behalf of its members, it is well 
settled that it could be reimbursed for the amount so paid out in pro- 
tection of its interest as agent. See 1 Mechem, Agency (2nd ed.) 
§ 1607; cf. Searing v. Butler (1873) 69 HI. 575. 

"Workmen's Compensation Aot — Injury — Subsequent Insanity — 
Right to Compensation. — A workman, partially disabled in the course 
of his employment, was awarded weekly payments under the Mass. 
Workmen's Compensation Act. Subsequently he became insane, but 
the insanity was in no way related to the injury previously sustained. 
The insurance company, representing the employer, refused to continue 
the weekly payments on the ground that the insanity defeated the work- 
man's right to compensation. Held, the insane workman was entitled 
to compensation. In re Walsh (Mass. 1917) 116 N. E. 496. 

Iu cases where in the course of employment there is an injury fol- 
lowed by an independent and unrelated disqualification for work, the 
problem of the principle case is raised. The workman is originally 
entitled to compensation for decreased earning power Weber v. Ameri- 
can Silh Spinning Co. (1915) 38 E. I. 309, 95 AtL 603, due to the 
injury received in the course of employment. Honnold, "Workmen's 
Compensation § 145. But in these cases, were the effects of the injury 
removed, the workman would still be unable to labor on account of the 
supervening disqualification. It has been urged, therefore, that the 
workman is entitled to no compensation. See Harwood v. Wyken Col- 
liery Co., [1913] 2 E. B. 158, 161. The better reasoning seems to be 
that the incapacity for work resulting from the injury still exists. That 
is all the statute requires. Whether the incapacity for work resulting 
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from the injury exists solely and entirely on account of the injury is 
immaterial. Though there is apparently no American authority in 
point, this position has been taken by the English courts. Thus in 
cases where the independent disqualification took the form of disease, 
Harwood v. W.yhen Colliery Co., supra; Gory Bros. & Go. Ltd. v. Hughes 
[1911] 2 K. B. 738; M' Galium v. Quinn [1909] Sess. Gas. 227, of old 
age, Jamieson v. Fife Coal Go. Ltd. (1903) 5 Sess. Cas., 5th Series, 
958; Smith v. Hughes (Eng. 1905) 8 "W. 0. 0. 115, or of imprisonment, 
McNally v. Furness, Withy & Go. Ltd. [1913] 3 K. B. 605, the courts 
have refused to reduce or discontinue the award. The rule to be de- 
duced from these cases seems to be that any alteration of the com- 
pensation should be made exclusively with reference to the circum- 
stances affecting the original award. Cf. Smith v. Hughes, supra. 



